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In the Court of Appeals of the District of Columbia. 


No. 2449. 

Wm. J. Dante, Collector, <fcc., Appellant, 

vs. 

India Bac.by. 


a Supreme Court of the District of Columbia. 

At Law. No. 5*2817. 

India Bagby, PPt’f, 
vs. 

William J. Dante, Collector of the Estate of Stilson Hutchins, 
Deceased, and The Retail Grocers Protective Association, a Body 
Corporate, Def’ts. 

United States of America, 

District of Columbia, $s: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were tiled and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Declaration. 

Filed August 3, 1910. 

In the Supreme Court of the District of Columbia. 

At Law. No. 52817. 

India Bagby, Plaintiff, 
vs. 

Stilson Hutchins and The Retail Grocers Protective Asso¬ 
ciation (a Body Corporate), Defendants. 

The plaintiff sues the defendants for that, to wit: on the 15th day 
of November, 1909, .the defendant Stilson Hutchins was the owner 
and in possession of a certain building and premises commonly 
called “Convention Hall,” and located in Square numbered 515, in 
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the City of Washington, District of Columbia, the lower floor of 
which was then and there used as a market, and the upper floor of 
which, together with a balcony above the same the said defendant 
maintained, and from time to time hired and let for compensation 
to i>ersons who desired the use thereof for the purpose of holding 
therein exhibitions, conventions, entertainments, etc., where large 
numbers of persons might be expected to gather, in which said 
premises the said defendant maintained a certain balcony or floor, 
projecting partially over said upper floor of said building, in 
2 which balcony or floor the said defendant maintained cer¬ 
tain seats for the use of persons who might from time to time 
attend any exhibition or other entertainment given in said premises, 
including the plaintiff, and where such persons, including the 
plaintiff, could rest and view any proceedings or doings on the said 
upper floor, some of which said seats extended lie tween two aisles 
maintained by tbe said defendant in said balcony, and were arranged 
and set in rows or tiers one behind the other, the row of seats in the 
rear of each of such rows or tiers of seats being slightly higher than 
the one immediately in front of it. which said balcony and seats 
were reached by stairways leading thereto from the said upper 
floor; 

And the defendant, the said Retail Grocers Protective Associa¬ 
tion, to wit: on said date, was in actual possession of said premises, 
with the consent and permission of its said co-defendant, and was 
holding, or conducting, or permitting to be held or conducted, an 
exhibition or convention therein where goods and merchandise were 
being exhibited and sold by said defendant Association, or others 
supporting such exhibition or convention, with the permission of 
its co-defendant, from whom it had hired the same for that purpose, 
as was well kown by the defendant Stilson Hutchins, and the said 
defendant, the Retail Grocers Protective Association, to wit: on said 
date, did, with the knowledge and consent of its co-defendant, in¬ 
vite the public generally, including the plaintiff, to visit said prem¬ 
ises and to patronize the said exhibition or convention by 
d paying admission to said premises, and by purchasing articles 
there held for sale, and the plaintiff did pay to said defendant 
Association its admission price for the privilege of entering upon 
said premises, and did enter the same and was lawfully therein, and 
desiring to occupy one of the seats in said balcony there maintained 
by the defendants for that purpose, did go into said balcony for the 
purpose of occupying one of said seats; 

And then and there it became and was the duty of the said de¬ 
fendants, and each of them, to so maintain and guard the said 
premises and the approaches to said seats in a safe conditon, so that 
they could l>e used by anyone rightfully desiring so to do, includ¬ 
ing the plaintiff, without probable danger or likelihood of suffering 
injury, yet the said defendants, and each of them, disregarding 
their duty in this l>ehalf, did neglect the same, and did not main¬ 
tain said seats so arranged as aforesaid, and the approaches thereto, 
in a safe condition so that the same could be used with safety, but 
did neglect so to do, in that, they and each of them, maintained said 
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rows or tiers of seats one behind the other, each row being higher 
than the row immediately in front thereof, so that, to wit: the third 
row of said seats was a great distance above the level of said aisles, 
to wit: two feet, and wholly without guard or railing at the end 
thereof and along said aisles, or either of them, and wholly without 
any other protection or anything to give notice to any person 

4 of the existence of such aisles or either of them, or to prevent 
such persons, including the plaintiff, from falling from the 

elevation so maintained as aforesaid by said defendants into the aisle 
beneath; 

And the plaintiff, while lawfully in said balcony, upon the in¬ 
vitation of the defendant Association, as aforesaid, without negli¬ 
gence on her part, desiring to occupy one of the seats in said balcony 
so maintained for such purpose by the defendants as aforesaid, went 
into the space l>etween two of the said rows of seats and attempted to 
pass through the same to reach a seat nearer the front of said balcony, 
and in so doing, without fault or negligence on her part, but while 
she was exercising due care and caution, fell from said elevation 
into the aisle l>elow and thereby sustained grievous hurts and in¬ 
juries to her body and physical and nervous system, and had the 
bone of her leg fractured and broken, and was otherwise injured, 
whereby she was caused to suffer great pain and anguish both of 
body and mind, and was obliged to remain in her l>ed for a long 
time, to wit: twelve weeks, during all of which time she was unable 
to do any work or labor as she might otherwise have done, and dur¬ 
ing which time she endured much suffering and pain, which said 
injuries are permanent in their nature, and from which she will 
always suffer pain, and which have resulted in the shortening of 
one of her legs, and have caused and will always cause her to walk 
with a limp and with great inconvenience to herself, and she was 
obliged to pay out great sums of money in endeavoring to be 

5 cured thereof, to her damage in the sum of Twenty Thousand 
Dollars ($20,000.00), wherefore she brings this suit, and 

claims from the defendants the sum of Twenty Thousand Dollars 
($20,000.00), besides costs. 

WHARTON E. LESTER, 

Attorney for Plaintiff. 


Pleas of Stilson Hutchins. 

Filed December 16, 1910. 

* * t * * * * * 

Now comes the defendant, Stilson Hutchins, and for a plea to 
the declaration in the above entitled cause, says that he is not guilty 
in manner and form as in said declaration alleged. 

BRANDENBURG & BRANDENBURG, 
Attorneys for Defendant Stilson Hutchins. 
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Joinder of Issue. 

Filed January 3, 1911. 

» •/ 7 

******* 

The plaintiff hereby joins issue with the defendant Stilson 
Hutchins upon his answer filed herein. 

WHARTON E. LESTER, 

Attorney for Plaintiff. 

6 Supreme Court of the District of Columbia. 

Tuesday, April 16, 1912. 

Session resumed pursuant to adjournment, Mr. Justice Stafford 
presiding. 

******* 

Now come here as well the plaintiff by her Attorneys Messrs. W. E. 
Tester and M. J. Colbert as the defendants by their Attorneys 
Messrs. Brandenburg and Brandenburg and Charles F. Diggs, and 
a jury of good and lawful men of this District, to wit; 

Lawrence Cole Charles A. Hall 

John Creaven John W. Todd 

Bernard I.. Akers William Mushake 

George P. Newton Jesse W. Callender 

William IT. Thomas Richard G. Anderson 

George T. Pulaski Edwin P. Goodwin 

who, being duly sworn to well and truly try the issue herein joined, 
after the case is given them in charge on their oath say they find 
said issue in favor of the plaintiff against the defendant Stilson 
Hutchins and assess her damages by reason of the premises at Five 
thousand dollars ($5,000) ; and say nothing as to defendant The 
Retail Grocers Protective Association, a body corporate. 

Whereupon, the plaintiff by her Attorneys asks leave t-o 

7 enter a non-suit as to defendant The Retail Grocers Pro¬ 
tective Association, a body corporate, which is accordingly 

done. 

Thereupon, it is considered that the plaintiff herein take nothing 
by her suit against defendant The Retail Grocers Protective Asso¬ 
ciation. a body corporate, and that said defendant go thereof with¬ 
out day and recover against the plaintiff, the costs of its defense, to 
be taxed bv the Clerk, and have execution thereof. 

Motion for New Trial. 

Filed April 19. 1912. 

******* 

Now comes the defendant, Stilson Hutchins, and moves the Court 
for a new trial in the above entitled cause, for the following rea¬ 
sons: 
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1. Because the verdict is contrary to the evidence. 

2. Because the verdict is contrary to the weight of the evidence. 

3. Because of errors of law committed by the Court. 

4. Because the verdict is contrary to the law as given to the jury 
by the Court. 

5. Because the Court erred in admitting evidence contrary to law. 

6. Because the damages given by the jury are excessive. 

7. Because the Court erred in permitting the plaintiff to 

8 take a non-suit as to the defendant, the Retail Grocers Pro¬ 
tective Association after the cause had been submitted to the 

jury. 

BRANDENBURG and BRANDENBURG, 
Attorneys for Defendant Stilson Hutchins. 

Motion in Arrest of Judgment. 

Filed April 19. 1912. 

******* 

Now comes the defendant, Stilson Hutchins, and after a verdict 
of the jury who tried said cause, and before a judgment is rendered 
thereon by the Court, moves the Court to set aside said verdict, and 
that no judgment lx? rendered therein because he says: 

1. That the verdict is not responsive to the issues. 

2. That it differs in a material respect from the pleadings and 
the issue found thereon. 

3. That the verdict does not find a material issue joined in the 
cause. 

4. In permitting the plaintiff to take a non-suit as to the defend¬ 
ant, The Retail Grocers Protective Association, after the cause had 
l>een submitted to the jury. 

BRANDENBURG & BRANDENBURG, 
Attorneys for Defendant, Stilson Hutchins. 

9 Suggestion of Death of Defendant Hutchins. 

Filed April 23, 1912. 

******* 

Comes now the plaintiff, by her attorney, and suggests the death 
of the defendant hereto Stilson Hutchins, and says that the said 
defendant died on, to wit, the 21st dav of April, 1912. 

WHARTON E. LESTER, 

Attorney for Plaintiff. 

Supreme Court of the District of Columbia. 

Friday, April 26, 1912. 

Session resumed pursuant to adjournment, Mr. Justice Stafford 
presiding. 

******* 

Upon motion of the Attorneys for defendant Stilson Hutchins, 
it is ordered that the time within which to submit the motions of 
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said defendant for a new trial, and in arrest of judgment, be, and 
it is hereby extended to and including May 3, 1912. 

10 Suggestion of Death of Defendant. 

Filed May 3, 1912. 

******* 

Now comes Brandenburg & Brandenburg and suggest to the Court 
the death of the defendant, Stilson Hutchins, on Sunday, April 
21st, A. 1). 1912. 

BRANDENBURG & BRANDENBURG. 


Supreme Court of the District of Columbia. , 

Friday, Mag 3, 1912. 

Session resumed pursuant to adjournment, Mr Justice Stafford 
presiding. 


This cause coming on for hearing upon the motions of defendant 
Stilson Hutchins for a new trial and in arrest of judgment, and the 
same having been argued by the resjiective Attorneys, it is con¬ 
sidered that the same be, and hereby are, overruled, and judgment 
on verdict ordered; whereupon, it appearing that the defendant Stil¬ 
son Hutchins departed this life since the rendition of the verdict 
in this cause, it is ordered that judgment l>e, and hereby is rendered 
as of the 16th day of April, 1912, the (bite of the verdict afore¬ 
said. 

11 Therefore, it is considered that the plaintiff' herein recover 
against the defendant Stilson Hutchins herein the sum of 

Five thousand dollars ($5000) with interest thereon from this date, 
being tbe money payable by said defendant Stilson Hutchins to the 
plaintiff, by reason of the premises, together with the costs of suit, 
to be taxed by the Clerk, and have execution thereof. 

Memorandum. 

May 9. 1912.—$100 deposited in lieu of appeal bond. 

12 Filed May 17, 1912. I. R. Young, Clerk. 


In the Supreme Court of the District of Columbia. 

At Law. In Equity. No. 52817. 

India Bagby, Plaintiff, 
vs. 

Stilson Hutchins and The Retail Grocers Protective 

Association, Defendants. 

The President of the United States to India Bagby, Greeting: 

You are hereby cited and admonished to be and appear at a Court 
of Appeals of the District of Columbia, upon the docketing the cause 
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therein, under and as directed bv the Rules of said Court, pursuant 
to an Appeal filed in the Supreme Court of the District of Columbia, 
on the 9th day of .May, 191*2. wherein Stilson Hutchins is Appellant, 
and you are Apj>ellee, to show cause, if any there l)e, why the Judg¬ 
ment rendered against the said Appellant, should not be corrected, 
and why s]>eedy justice should not be done to the parties in that 
l>ehalf. 

Witness the Honorable Harry M. Clabaugh, Chief Justice of the 
Supreme Court of.the District of Columbia, this 9th day of May, in 
the year of our Lord one thousand nine hundred and twelve. 

JOHN R. YOUNG, Clerk , 
By A. W. LEVENSOLER, 

Astf t Clerk. 


Service of the above Citation accepted this — day of-, 190- 


Attorney for Appellee. 

[Endorsed:] No. 52817. Law. India Bagby vs. Stilson Hutchins 
et al. Citation. Issued May 9th, 1912. Served copies of the within 
Citation on India Bagby May 15, 1912, and on Wharton E. Lester, 
attorney for appellee, May 16, 1912. Aulick Palmer, Marshal, S. 

- -, Attorney for Appellant. Filed May 17, 1912, J. R. 

Young, Clerk. 


13 Motion to Vacate Order of May 9th and Affidavit. 

Filed May 20, 1912. 

******* 

Now comes the plaintiff in the above entitled cause, by her at¬ 
torneys, and moves the Court to vacate and set aside its order en¬ 
tered herein on the 9th day of May, 1912, granting leave to deposit 
with the Clerk of this Court the sum of One Hundred Dollars 
($100), in lieu of a bond for costs on appeal from the judgment 
entered herein to the Court of Appeals of the District of Columbia, 
and to quash the citation issued out of the office of the Clerk of this 
Court, for the following reasons, to wit: 

(1) No apj>eal had or has been entered in this cause from said 
judgment by defendant Stilson Hutchins, though erroneously so 
recited in said order. 

(2) On the 9th day of May, 1912, a praecipe was filed in this 
cause, reading, “The Clerk of said Court will enter an appeal from 
the judgment entered herein on May 3, 1912, as of April 16, 1912, 
and issue citation on said appeal to India Bagby,” signed, “Branden¬ 
burg and Brandenburg, attorneys for defendant and in behalf of 
the executors named in his last will,” whereas this plaintiff says, on 
said 9th day of May, 1912, and for many days prior thereto, the said 
Stilson Hutchins was dead, as appears by the record in this cause. 

(4) No personal representative or heir of the said Stilson 
Hutchins had appeared in this cause on said date. 
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(5) No will of the said Stilson Hutchins had been pro¬ 
bated or admitted to record on said date, nor had there been 
appointed any executor or administrator of the estate of said de¬ 
fendant. 

(6) Messrs. Brandenburg and Brandenburg, who tiled said 
pneeipe, had no authority so to do. 

(7) The authority of Messrs. Brandenburg and Brandenburg to 
represent the said Stilson Hutchins in this cause ended with his 
death, and no other person or persons had authority to, or in fact 
did, authorize the said attorneys to note such an appeal. 

(<S) The said Brandenburg and Brandenburg had no authority 
to appear on behalf of the persons named in the certain paper writ¬ 
ing propounded as the last will and testament of the said Stilson 
Hutchins, deceased, and mentioned as the “last will” of said Stilson 
Hutchins in the said praecipe, nor had such persons, or any of them, 
any authority or power to authorize the said attorneys to note any 
api>eal herein, and said persons were not in fact executors of said 
estate. 

(9) The said order is a nullity. 

(10) Said citation was issued on an order of this Court improvi- 
dently granted. 

(11) Said citation is improper in form in that it wrongfully re¬ 
cites that the said Stilson Hutchins is appellant, and India Bagby 
appellee. 

WHARTON E. LESTER, 

MICHAEL J. COLBERT, 

Attorneys for India Bagby, Plaintiff. 

* -. 

15 District of Columbia, ss: 

Personally appeared before me, a notary public in and for the 
District of Columbia aforesaid, Wharton E. Lester and Michael J. 
Colbert, who being first duly sworn, depose and say: they are at¬ 
torneys for India Bagby, the plaintiff in the above entitled cause, 
and have }>ersonal knowledge of matters and things herein stated. 

On the 16th day of April, 1912, a verdict was rendered in favor 
of the plaintiff in the above entitled cause against the defendant 
Stilson Hutchins, who was then alive, for the sum of Five Thou¬ 
sand Dollars ($5000), and thereafter, to wit, on the 22nd day of 
April, 1912, the said defendant Stilson Hutchins died, and his 
death was duly suggested of record herein, and thereafter, to wit, 
on the 3rd day of May, 1912, judgment was entered on said verdict 
against the said defendant for said sum as of the date of April 16, 
1912. Thereafter three certain paper writings were filed in the 
Probate Court of the District of Columbia, in one of which, bearing 
the latest date, Walter S. Hutchins, Lee Hutchins and Charles L. 
Frailey were named as executors, and thereafter the said Walter S. 
Hutchins and Charles L. Frailey petitioned said Court to admit said 
paper writing to probate and record as the last will and testament 
of the said Stilson Hutchins, the said I„ee Hutchins not joining 
therein, but no action had been taken thereon on said 9th-day of 
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May, 1912, and said paper writing has not, on this 20th day 

16 of May, 1912, been • admitted to probate or record, and no 
letters of administration or letters testamentary or letters of 

collection have been granted upon the estate of said Stilson Hutchins, 
and no person is, or has been, authorized, or had authority to note 
an appeal in said cause. Nevertheless on, to wit, the 9th day of 
May, 1912, Messrs. Brandenburg and Brandenburg, members of the 
Bar of this Court, who had acted as attorneys for the said defendant 
in the trial of this cause, filed a praecipe in the Clerk’s office re¬ 
questing him to enter an appeal from the judgment against the said 
defendant Stilson Hutchins, and upon motion made by them, ob¬ 
tained an order allowing the said defendant to de|>osit One Hundred 
Dollars ($100) with said Clerk in lieu of an appeal bond on appeal 
to the Court of Appeals of the District of Columbia, which, is 
erroneously recited therein as having l>een noted bv said defendant. 
In said pnecipe the said attorneys signed themselves “Attorneys for 
Defendant and in behalf of the executors named in his last will,” 
whereas affiants sav that at that time there was no last will or testa- 
’merit of said defendant because none had been admitted to probate 
or record as such, and therefore the persons named in said paper 
writing had not on said date, and have not on this date, any power 
or authority to enter an appeal in said cause or to authorize the said 
attorneys to enter such appeal, therefore they say that no appeal 
has been noted herein by the defendant Stilson Hutchins, as erro¬ 
neously recited in said order of May 9th, 1912, and that no 

17 appeal has been noted herein on hehalf of any executors of 
the estate of said Stilson Hutchins, and that said order grant¬ 
ing leave to deposit One Hundred Dollars ($100) with the Clerk 
of this Court was improvidently granted and should be vacated. 
They further say that the citation issued upon said order should l>e 
quashed, because of the fads alxne stated and for other reasons ap¬ 
pearing on the face thereof. 

WHARTON E. LESTER. 
MICHAEL .T. COLBERT. 


Subscribed and sworn to before me this 20th day of May, 1912. 

[seal.] HARRY M. PACKARD, 

Notary Public, D. C. 


Motion to J 'acatc Order of May 23rd. 

Filed May 24, 1912. 

******* 

Comes now the plaintiff, by her attorneys, and moves the Court 
to vacate its order passed herein on the 23rd day of May, 1912, ex¬ 
tending the time in which bill of exceptions may be filqd, and for 
cause, says that no appeal has been taken herein and that said order 
was therefore improvidentlv granted. 

‘ WHARTON E. LESTER, 

MICHAEL J. COLBERT, 

Attorneys for Plaintiff. 
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Friday, May 31, 1912. 

Session resumed pursuant to adjournment, Mr. Justice Stafford 
presiding. 

******* 

Upon consideration of plaintiff’s motions filed herein, to vacate 
and set aside the order entered herein May 9, 1912, granting leave to 
defendant Stilson Hutchins to deposit with the Clerk of this Court, 
the sum of one hundred dollars ($100) in lieu of a bond for costs 
on appeal, to quash the citation issued, and vacate order entered 
herein May 23, 1912, extending time in which the bill of exceptions 
may be tiled, it is ordered that said motions l>e, and hereby are over¬ 
ruled, to which the plaintiff excepts. 


Motion of William J. Dante to be Substituted Party Defendant. 

Filed June 20, 1912. 

******* 

Comes now William J. Dante, Collector of the Estate of Stilson 
Hutchins, deceased, and shows to the Court that said Stilson 
Hutchins departed this life on the 21st day of April, 1912, as will 
more fully appear by a reference to the annexed affidavit, which 
is made a part hereof, wherefore he moves the Court that he 

19 be permitted to enter his appearance and be substituted as 
party defendant in the above entitled cause in place of the 

said Stilson Hutchins, now deceased. 

WILLIAM J. DANTE, Collector , 

By E. C. B. 

Messrs. Wharton E. Lester and M. J. Colbert, Attorneys for India 
Bagby. 

Gentlemen : Please take notice that on Friday morning next, 
the 21st of June, 1912, at the hour of ten o’clock, or as soon there¬ 
after as counsel can be heard, we shall call the above motion to the 
attention of the Justice holding Circuit Court, No. 1. 

BRANDENBURG & BRANDENBURG, 

A tt’ys for Collector. 

City of Washington, 

District of Columbia, ss: 

M illiam J. Dante, being first duly sworn, upon oath deposes and 
says that the defendant, Stilson Hutchins, departed this life on the 
21st day of April, 1912; and that on the 14th day of June, 1912, 
he was duly appointed Collector of the estate of the said Stilson 
Hutchins, by the Probate Court of the District of Columbia 

20 and has qualified as such; that on the 17th day of June 
1912, he was by order of the said Probate Court ‘authorized 
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to enter his appearance as defendant in said cause as will more fully 
appear by a certified copy of the said order annexed hereto'as Exhibit 
“A” and prayed to be read as a part hereof. 

WILLIAM J. DANTE. 

Subscribed and sworn to before me this 18th day of June, 1912. 

[seal.] LLOYD A. DOUGLASS, 

Notary Public, District of Columbia. 

21 Exhibit A. 

In the Probate Court of the District of Columbia. 

No. 18983. Administration. 

In re Stilson Hutchins, Dec’d. 

Upon consideration of the petition of William J. Dante, Col¬ 
lector. filed herein on the 18th day of .Tune, 1912, and it appearing 
to the Court that in the case of India Bagby v. Stilson Hutchins, 
et al., No. 52817 Law on the dockets of the Supreme Court of the 
District of Columbia, a verdict was rendered against the said Stilson 
Hutchins in the sum of $5000.00 on the 16th day of April, 1912, 
and that the said Stilson Hutchins departed this life on the 21st 
day of April, 1912, and that the motion for a new trial filed therein 
was, on the 3rd day of May, 1912, over-ruled and judgment entered 
on said date as of the 16th day of April, 1912, now, therefore, it is 
by the Court, this 18th day of June, A. D. 1912, 

Ordered and adjudged that the said William J. Dante, Collector, 
be and he is hereby authorized to enter his appearance as Collector, 
in the said cause and take such steps as may be necessary to prosecute 
an appeal from the judgment entered therein. 

[seal.] WRIGHT, Justice. 

A true copy. 

Attest’ 0 

JAMES TANNER, 

Register of Wills. 

22 Motion of William J. Dante to Set Aside Judgment, &c. 

Filed June 20, 1912. 

******* 

Comes now William J. Dante, Collector of the estate of Stilson 
Hutchins, Deceased, and moves the Court to vacate and set aside the 
judgment heretofore entered herein on the 3rd day of May, 1912, 
as of the 16th day of April, 1912, and for cause therefor states that 
prior to the entry of the said judgment, to wit, on the 21st day of 
April, 1912, the said Stilson Hutchins departed this life, and the 
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Court was without power or authority to make said order, inasmuch 
as the cause abated upon the death of the said Stilson Hutchins; 
and upon the further ground that no one representing said estate 
had been appointed at the time of the hearing upon said motion or 
the entry of said judgment. 

WILLIAM J. DANTE, Collector , 

Bv E. C. B. 

m 

Messrs. Wharton E. Lester & M. J. Colbert, Attorneys for India 
Bagby. 

Gentlemen : Please take notice that on Friday morning next, the 
21st instant, at the hour of ten o’clock, or as soon thereafter as 
counsel can 1 h* heard, we shall call the foregoing motion to the at¬ 
tention of the Justice holding Circuit Court No. 1. 

BRANDENBURG & BRANDENBURG, 

A ttys for Collector. 

23 City of Washington, 

District of Colombia , ss: 

William J. Dante, being first duly sworn, upon oath deposes and 
says, that ho is advised that the said Stilson Hutchins departed this 
life on the 21st day of April, 1912, and not on the 22nd day of 
April, 1912. as stated in the suggestion of death filed by the plaintiff 
herein. 

WILLIAM J. DANTE. 

Subscribed and sworn to before me this 18th day of June, 1912. 

[seal. 1 LLOYD A. DOUGLASS, 

Notary Public , District of Columbia. 

Supreme Court of the District of Columbia. 

Saturday, June 22, 1912. 

Session resumed pursuant to adjournment, Mr. Justice Stafford 
presiding. 

******* 

Upon consideration of the motion of William J. Dante, Collector 
of the Estate of Stilson Hutchins filed herein, to strike from the 
files the suggestion of death of said Stilson Hutchins filed 

24 herein by plaintiff, it is ordered that said motion be, and 
hereby is overruled, upon condition that plaintiff amend the 

date of death therein, which is aecordinglv done. 

Further upon consideration of the motion of William J. Dante, 
Collector of the Estate of Stilson Hutchins filed herein, for leave to 
enter his appearance and bo substituted as party defendant in place 
of said Stilson Hutchins, it is ordered that said motion be. and 
hereby is granted, and William J. Dante, Collector of the Estate of 
Stilson Hutchins is hereby substituted as party defendant herein, in 
place and stead of said Stilson Hutchins deceased, and this suit is 
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hereby revived in bis name and stand and l>e in the same plight 
and condition as when said Stilson Hutchins died. 

Further upon consideration of the motion of William J. Dante, 
Collector of the Estate of Stilson Hutchins filed herein, to vacate and 
set aside the judgment entered herein on the 3d day of May, 1912, 
as of the 10th day of April, 1912, it is ordered that said motion be, 
and hereby is overruled, to which said William J. Dante notes an 
exception. 

The said William J. Dante, Collector of the Estate of Stilson 
Hutchins by his Attorneys in open Court notes an appeal to the 
Court of Appeals of the District of Columbia, and the penalty of the 
bond for costs on said appeal is hereby fixed in the sum of one hun¬ 
dred dollars ($100) and it is ordered that the deposit of one hun¬ 
dred dollars ($100) authorized to be made May 9, 1912, is to be 
considered as in lieu of said appeal bond. 

25 Memorandum. 

June 22 r 1912.—Bill of Exceptions submitted. 


Order for Citation. 
Filed June 24. 1912. 


The Clerk of said Court will issue citation on appeal. 

BRANDENBURG & BRANDENBURG, 

Attorney - for Dante. 


26 In the Supreme Court of the District of Columbia. 

At Law. No. 52817. 

India Bagby 
vs. 

William J. Dante, Collector of the Estate of Stilson Hutchins, 

Deceased. 

The President of the United States to India Bagbv, Greeting: 

You are hereby cited and admonished to be and appear at a 
Court of Appeals of the District of Columbia, upon the docketing the 
cause therein, under and as directed by the Rules of said Court, pur¬ 
suant to an Appeal noted in the Supreme Court of the District of 
Columbia, on the 22nd day of June, 1912, wherein William J. 
Dante, Collector of the estate of Stilson Hutchins, deceased, is Ap- 
pellant, and you are Appellee, to show cause, if any there be, why 
the Judgment rendered against the said Appellant, should not be 
corrected, and why speedy justice should not be done to the parties 
in that behalf. 


- 1 
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Witness the Honorable Ilarry M. Clabaugli, Cliief Justice of the 
Supreme Court of the District of Columbia, this 24" day of June in 
the year of our Lord one thousand nine hundred and twelve. 

[Seal Supreme Court of the District of Columbia.1 

J. R. YOUNG, Clerk , 

By ALF. G. BUITRMAN, 

Ass’t Cl’k. 

Service of the above Citation accepted this — day of-, 190-. 


Attorney for Appellee. 

[Endorsed:! 19. No. 52817. Law. Bagbv vs. Dante, Collector of 
estate. Citation. Issued June 24", 1912. Served copy of the within 
Citation on India Bagbv, personally June 25, 1912. Aulick Palmer, 
Marshal, S. Brandenburg, Attorney for Appellant. 


27 Supreme Court of the District of Columbia. . 

Tuesday, Jvne 25, 1912. 

Session resumed pursuant to adjournment, Mr. Justice Stafford 
presiding. 

******* 

At Law. No. 52817. 


India Bagby, Pl’t’f, 
vs. 

William J. Dante, Collector of the Estate 
Deceased, and The Retail Grocers Protectiv 


of Stilson Hutchins, 
e Association, a Body 


Corporate, Hefts. 


The Court having this day signed the bill of exceptions of the 
defendant William J. Dante, Collector of the Estate of Stilson 
Hutchins, deceased heretofore submitted herein, now orders the 
same of record, as of the time of the noting thereof at the trial. 

Further, ujon motion of the Attorneys of record for said defend¬ 
ant William J. Dante, Collector of the Estate of Stilson Hutchins, 
deceased, it is ordered that the time within which to file the tran¬ 
script of record in this cause, in the Court of Appeals of the District 
of Columbia, 1m?. and it is lierebv extended to and including August 
15, 1912. 


28 Bill of Exceptions. 

Filed June 25, 1912. 

******* 

The above entitled cause came on for trial before Mr. Justice 
Stafford and a jury, at the April term of the Circuit Court. 

Thereupon, after the said jury had been duly empaneled and 
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sworn, the plaintiff, to maintain the issues on her part joined, gave 
in evidence her own testimony to the effect that she is the plaintiff 
in the above entitled cause, that she resides with her sister at 3014 
11th Street, Northwest, and has one daughter who was thirteen years 
of age at the time of the accident; that she attended a show given by 
the defendant, the Retail Grocers’ Protective Association at Conven¬ 
tion Hall, 5th and K Streets, Northwest, on the 15th of November, 
1909. 

I went there about eight o’clock in the evening. My daughter 
went with me. After getting there we walked around quite a good 
deal before we went upstairs to the gallery. To reach the gallery we 
went up the east side stairway. The light on the stairway showed 
the way. From the gallery we could see the hall very nicely when 
we went down to the first row but from back vou could not see it so 
well. We went up to the gallery to rest a while and to have a better 
view of the hall. Upon reaching the gallery we went up 

29 and sat down in about the fourth row of seats as all the rest 
were taken. Then we saw some ladies get up out of the 

first row and go out the same way we came in, and then we started 
down there to take those seats. It was all on one incline and there 
wasn't anything to show there was an aisle; you could not see it. I 
thought it was all on an incline just the same as the first row of 
seats. It looked like they were extending all the way across—across 
this row that we were in. Then, l>efore I could realise that there was 
an aisle there, I had fallen. It seemed to me about a foot, maybe 
over a foot, that I fell. The back rows were higher than the front 
ones, a little higher as you went back, each seat in the rear was a 
little above the one in front of it. I first sat in the fourth row. 
Never counted the number of aisles in the gallery. Fell in one 
aisle. 

Q. What I want to get at is, when you sustained your accident 
whether you fell in the same aisle by which you entered the gallery? 
A. Yes, sir. 

I think it was about the middle, along the middle of the row 
where I was sitting. The gallery looked like the seats were extend¬ 
ing all the way around, in a half circle like, in this row I was in. 
We entered on the east side by one of those aisles. We turned to 
the left. We went right down the aisle and turned right into the 
seat, that would still be on the right. The seats extended east and 
west. We went right down this aisle, this aisle we were in; didn’t 
see anv other aisle. It seems like there was onlv one aisle 

30 there. We sat down about the middle of the fourth row. 
We sat there, I guess, five or ten minutes when these ladies 

got up. They were seated in the first row. Then we started over 
westward. I did not know there was any aisle there at all, and I 
thought of course I would step right off an inclined plane, like a 
little sill would l>e in a door, and before I could realize what had 
happened, why, I had fallen. The aisle into which I fell was not 
the same in which I entered. Upon falling I got very sick. My 
daughter tried to help me up and she could not get me up. Some 
lady came and tried to help me up and she could not so she called 
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a gentleman. I was so faint. They brought me water. I didn’t 
hardly know what was happening. 1 was in pain so. My right 
limb pained me. This lady sat me down in her seat and got me 
some water and I rested for a few minutes. I was then helped down 
the stairs and I thought I must get on the car and get home. With 
my daughter’s assistance we got to a drug store at 5th and I>—I 
guess it is 5th and New York Avenue—right there across from Con¬ 
vention Hall—and got him to give me something to make me feel 
better. My daughter helped me across to the drug store. 1 walked 
across. I remained at the drug store long enough to get some am¬ 
monia. Some gentleman helped me on the car. At 9th and G 
Streets 1 was helped oft' the car and from there an automobile took 
me home. Dr. Gill attended me and the next day Dr. Carr set the 
hone which had broken and thereafter treated me. Suffered 

31 a good deal. Was confined to bed. Mv limb was in a plaster 
cast for alxmt eight weeks. Was in bed eleven weeks. Used 

crutches until the first of June and a cane until the first of Septem¬ 
ber. Last winter 1 was down at the food show with the coffee people 
about two weeks. 1 was working with the coffee people. Have not 
been able to work except those two weeks because my limb pains me 
and I cannot stand on my feet long at a time. Ali the lights were 
in the hall, down in the big part of the hall. All the lights that I 
saw in the gallery was just the side lights where the steps go up. I 
saw one. I did not see a light in the gallery. It was just a dim 
light, like the reflection from the light downstairs. The lights in 
the main hall were below the gallery. 

\\ hereupon the witness was cross-examined and on cross exami¬ 
nation stated as follows: 

Have been in Convention Hall quite a number of times prior to 
this food show. 1 was there when they gave the first food show in 
there, working. The first time 1 had l>een in the gallery was the 
night I had the fall. Attended the Masonic Fairs in the hall. I 
was formerly a clerk in my sister’s grocery store. In November, 
1911, I worked in the food show in Convention Hall for about two 
weeks, with Mrs. Creeley’s White House Coffee. Was there every 
evening. T demonstrated the coffee. In the early fall I was drum¬ 
ming for the sale of stockings amongst people that sent me 

32 word. In the food show of 1909 T was there one night before 
the accident, the week before. Went into the gallery on the 

night of the accident between nine and ten o’clock. There were two 
entrances to the gallery. 1 taken the east one. In order to get into 
the fourth row of seats I stepped up from the aisles and walked down 
that row. 

Q. That step was about a foot or a foot and a half high, was it 
not? A. I didn’t notice it being high at all when T went in on this 
side; it seemed to me as if T simply stepped up a little sill. 

Q. You stepped up from the aisle to get into the fourth row of 
seat< and you walked along the fourth row of seats until vou trot 
about the middle? A. Yes, sir. 

And when T got to the middle I sat down. Didn’t reach any 
aisle before we sat down. Sat probably four or five seats from the 
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aisle at which we entered. Staved there five or ten minutes when 

%/ 

we walked westward in that row. Before starting saw people get up 
from the front row of seats; they were near the end, to the west, in 
the front row, opposite from the end which we entered. Didn’t see 
anybody passing back and forth as the gallery was quite full. 
Couldn’t see people on either side. Didn’t see anybody going in or 
out. Saw a red light at the entrance where I came in. Didn’t notice 
the red light on the opj>osite side. 1 was looking to go down this 
aisle. 

Q. When you saw these people get up you looked down at that 
seat and saw that nobody got that seat and then you started to 

33 walk to the west; is that correct? A. Yes, sir. 

Q. You kept your eye on that seat and you started to walk 
to the west and then it was that the accident occurred; vou didn’t see 
the aisle, and fell into the aisle? A. I didn’t see any aisle, no, sir. 
Mv daughter was behind me. A lady tried to help me up and 
got me down into the front row of seats. She subsequently gave 
her name. I just saw one red light on these stair-cases going into 
the gallery. Didn’t see any other lights up in the gallery. Didn’t 
see two arches of lights over the gallery. Didn’t notice any brilliant 
arc-lights down the center of the hall above the gallery. Didn’t see 
any brilliant arc-light immediately in front of and above the gallery. 
Didn’t see any brilliant cluster of lights down the side of the hall 
on the arches above the gallery, as they didn’t go above the gallery. 
Couldn’t see the lights there at all. They were all below the gallery. 
Didn’t see any lights above the gallery. 

On redirect examination the witness was asked: 

Q. Tell me whether or not at that aisle in which you fell there 
was anything in the nature of a railing or anything else*to call your 
attention to it? A. Nothing at all. 

Q. In going down from the place where you first took your seat, 
in the fourth row, to the first row, in which direction were you look¬ 
ing? 

34 To which question objection was made. Whereupon the 
Court said: “The question was where was she looking when 

she started down to the front row. They may ask her about that if 
they want. The witness may change her testimony, if she wants 
to—-— 

“The Witness: I started to look where I was walking, first. Of 
course it was natural to look frhere you were walking, first.” 

And next the plaintiff, to maintain the issues on her part joined, 
read in evidence the deposition of Fannie Noot, who testified as 
follows: 

I witnessed the accident to the plaintiff in Convention Hall on the 
15th of November, 1909. It happened about nine p. m. I was 
sitting in the front seat in the gallery, front row. When the plain¬ 
tiff came in with her little girl I happened to turn around and a 

3—2449a 
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few minutes afterwards another woman came in and the plaintiff 
stood up to let her in. When she tried to sit down again she fell 
over the other side, there being no railing or support on either side 
guarding the seats. I went to her assistance hut couldn’t lift her, 
and then called a gentleman from the front row who came over and 
lifted her up to the front row, to my seat. The approach to the 
gallery was made by a staircase badly lighted, the decorations from 
below taking away the principal light. She fell right over on her 
side, there not l>eing any support to help her from falling. The 
seats were on art incline. 

35 And next, to maintain the issues on her part joined, the 
plaintiff gave in evidence the testimony of Dr. William P. 

Carr, a surgeon of 25 years standing who gave evidence tending to 
show that he called on the plaintiff on the 16th day of November, 
1900, and treated her for a fracture of' the neck of the femur, and 
that he saw her several times with Dr. Gill. It was a very serious 
injury. 

Upon cross examination the witness gave evidence tending to show 
that he had practically perfect results from the setting of the l>one. 
The witness gave other evidence as to the extent of the injury and 
suffering. 

Next, to further maintain the issues on her part joined, the plain¬ 
tiff gave in evidence the testimony of Dr. William T. Gill, whose 
evidence tended to prove that he had treated the plaintiff on the 
night of the accident and called in Dr. Carr the following day to 
take care of the case, and that the plaintiff suffered from a fracture 
of the neck of the femur, and that the plaintiff used crutches for a 
time after getting out of bed. 

And next, to further maintain the issues on her part joined, the 
plaintiff gave in evidence the testimony of Ada Louise Bagby, who 
testified as follows: 

I am the daughter of the plaintiff, and fifteen years of age. Was 
thirteen at the time of the accident, and was with her at Conven¬ 
tion Hall. We came out of the main hall and there were steps on 
each side which we went up to this gallery. We saw people 

36 sitting there, and that is the reason we went lip. Saw them 
from the lower floor. Couldn’t say that the stairway leading 

to the gallery was lighted good. After ascending the steps to the 
gallery we went down the aisle to about.the fourth row and then went 
down this row of seats to about the middle, when we sat down. The 
aisle was level. The seats were elevated, each one back of the other 
was higher. In order to get into the fourth row of seats I suppose 
we must have stepped up, but I really cannot remember that. After 
sitting about ten minutes saw people moving in the front row so we 
thought we would change our seats, so we got up and walked to our 
right. I was behind mother. We were walking westward and I 
suppose she thought that the seats extended over, they looked to be 
as we looked across, and before she could realize there was an aisle 
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there, she had fallen. Walked to the west in front of some people 
who were in the same row. Should say there was hardly over a foot 
of space between the people and the jieople in the row in front. 
The place from which mother fell was a little over a foot above the 
aisle. It looked as if the seats were right across. Didn’t see the aisle. 
Didn’t see any lights. *It was poorly lighted. There were lots of 
lights around each booth which reflected. There was no railing or 
anything of that sort at that aisle. 

The witness then gave evidence tending to prove that she assisted 
her mother first to the drug store at 5th and L Streets and then to 
the car. 


On cross examination the witness further testified as fol- 
37 lows: 

Went up the east entrance to the gallery. Could see the 
people in the gallery. Could see the aisle along which we walked, 
faintly. Don’t recollect whether my mother or I had any advertis¬ 
ing matter to read in the gallery. Didn’t have to cross an aisle in 
order to get to the end of the row of seats. Couldn’t say whether any 
l>ersons were sitting close to the end of the row where mother fell. 
The only persons that came to mother's assistance were just two who 
came from somewhere up front. Don’t think any came out of the 
row in which we were. The chairs in which we sat had arms and 
were joined together. T think there were three or five tied together. 
There was no room to pass around the arm of the chair from one aisle 
to another. There was no steps between the chair and the aisle be¬ 
cause if there had been you could see it, but you could not see the 
aisle. Was expecting to go out to the end of the gallery. Supposed 
the side from which my mother fell was like the side in which she 
came in. Found out afterwards that it was. 

The.witness then gave evidence tending to show that she did not 
see the lights on the arches over the gallery. 

It was light enough to find the third or fourth row of seats in 
which we walked. Didn't notice the vacant space showing the aisle 
into which my mother fell. 


And next, to further maintain the issues on her part joined, the 
plaintiff gave in evidence the testimony of Perry P. Patrick, who 
testified as follows: 

38 I am the secretary of the Retail Grocers’ Protective Asso¬ 

ciation. Was secretary and general manager of the show in 
November, 1909. 

The witness was then shown a lease, which he identified as the 
one entered into between the lessor of Convention Hall and his 
Association. Tt was then offered in evidence and reads as follows: 

This agreement, Made and entered into this Tenth day of April, 
1909, by and between George P. Bohrer, Manager of hall known as 
“Convention Hall,” located in the City of Washington, District of 
Columbia, party of the first part, and The Retail Grocers’ Protective 
Association, of Washington, D. C., by H. I. Meader, President, party 
of the second part. 
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Witnesseth, That for and in consideration of the sum of One 
Dollar, by the said party of the first part and the said party of the 
second part, each to the other in hand paid, the receipt whereof by 
each is hereby acknowledged, the party of the first part agrees and 
does hereby rent and furnish to the said party of the second part, 
the use of the Hall aforesaid, known as “Convention Hall,” for the 
purpose of holding therein a “Pure Food Show” beginning Novem- 
l)or Nth. 1000. and ending November 20th, 1000, both dates in¬ 
clusive, in consideration of the sum of Two Thousand Dollars 
($2000.00) to he paid as follows: Two Hundred Dollars ($200.00) 
to 1)0 paid on the signing of this agreement, and One Thou- 
30 sand Dollars ($1000.00) to l>e paid on November 8th, 1909, 
and Eight Hundred Dollars ($800.00) November 15th, 

1009. 


Said Hall for such consideration to he delivered to the party of 
the second part, heated with steam from radiators and coils therein, 
and lighted with the incandescent electric lights now contained in 


said hall, during such period by the party of the first part, and the 
said party of the first part hereby agrees, for said consideration to 
permit the party of the second part to use said Convention Hall 
without further payment on the days of November 5th, 6th and 7th, 
1909. including sufficient light and heat, (if required) for install¬ 
ing exhibits. 

The said party of the first part agrees to remove side platforms 
from the hall bv or before Saturdav, November 6th. 1909. 


The said party of the second part agree- to vacate said Hall on the 
22nd dav of November. 1909. at Twelve o’clock noon, and should 


the fail to vacate by the time aforesaid, and leave the hall in the 
condition it was turned over to him, he shall pay the sum of One 
Hundred Dollars per day for each day or any part thereof that such 
neglect shall continue. 

And the said party of the second part further agrees that the 
statement of the gas meter shall be taken at the time he begins the 
use of the hall, and that he will pay the cost of the gas con- 
40 sumed during said time, as shown hv said meter. He fur¬ 
ther agrees to pay for any additional current for electrical 
lighting that may he used during such time a/* the rate of ten cents 
($.10) per watt hours. Tie further agrees to allow no nails to be 
driven into the floor, and to protect the same from all damage from 
salt water or any other cause, and to pay for any damage to the 
building, or furniture by reason of any misuse thereof, and that he 
will on vacating the said hall, have the same at his own expense, 
thoroughly cleaned from dirt and rubbish. 

The party of the first part agrees to furnish Janitor sendee, be¬ 
ginning November 8th. 1909. and ending November 20th. 1909. for 
the purpose of cleaning Aisle*, stairways, toilets, etc. 

Tt is further agreed that in case the said building be destroyed bv 
fire or rendered untenantable at the period of rental, the deposit of 
Two Hundred Dollars ($200.00) shall he returned to him, and this 
agreement shall become null and void. 
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In witness whereof, the said parties have signed their names and 
affixed their seals, the day and date first above written. 

GEO. P. BOHRER, [seal.] 
Manager Convention Hall. 

H. I. MEADER, [seal.1 
President Retail Grocfrs’ Association. 

41 For the purpose of showing the ownership of Convention 

Hall, the plaintiff then offered in evidence a certified copy of 
a deed dated the 17th day of July, 1008, from the Trust Company 
of North America conveying Convention TIall to William J. Dante, 
in fee. for the sum of $132,000.00 and recorded in Liber — at 
folio —, one of the Land Records of the District of Columbia. 

And next to further maintain the issues on her part joined, the 
plaintiff gave in evidence the testimony of William J. Dante, who 
testified as follows: 

That his name is William J. Dante; that he is 45 years of age. 

Thereupon counsel for the plaintiff asked the following question 
of the witness: 

Q. There has been offered in evidence here a deed to yourself 
dated July 17th, 1908, conveying this property to you by an absolute 
deed in fee simple. I want to know who is the beneficial owner of 
that property. 

To which question, at the time the same was asked, and before it 
was answered, counsel for the defendant objected, on the ground 
that if it is claimed that the property is held by Mr. Dante in trust, 
the only way to prove it is by some writing, inasmuch as the trust 
relates to lands and of necessity it would have to be in writing; and 
that such writing is the best evidence, but the presiding justice over¬ 
ruled said objection and j>ennitted said question to be an- 
42 swered. 

The Court: I do not think that applies when it comes up 
in this way. T do not think it matters whether there is any writing 
or not. If Mr. Hutchins is the real owner he would be liable and 
could not shelter himself from liability. 

Upon the action of the Court in overruling said objection and al¬ 
lowing said question to he answered, the defendant, Stilson Hutchins, 
by his counsel, excepted, and the exception was noted by the justice 
presiding, on his minutes, before the jury retired to "consider of 
their verdict. 

Thereupon the said witness answered, on November 15, 1909, I 
held the property.for Mr. Stilson Hutchins and his estate. Mr. 
Hutchins is still alive. That by saying that the property is held for 
his estate, I mean those that will follow him at his death. As long 
as he lives, he is owner of the property. I received the rents from 
this property and I got the money. I didn't give it to anybody, but 
it was always subject to the direction of Mr. Hutchins. 
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On cross-examination, the witness further testified as follows: 

1 purchased the property here involved at public auction in May, 
1908, I think, and gave my note'*’ in payment for the deferred pay¬ 
ments. I executed the notes and the deed of trust Stilson Hutchins 
did not appear in the trust nor on those notes in any manner, shape 
or form The title* to this property has never been in Stilson 
Hutchins. Stilson Hutchins never exercised any ownership 

43 or control over this building since its purchase by me. Since 
its purchase, he has been taken away from the city a good 

part of the time. I have given directions with reference to the man¬ 
agement and control of the property. I employ the manager of 
the Hall and give him his directions, and pay him. The other help 
is all paid under my direction. 

On redirect examination, the witness further testified as follows: 

1 pay the manager of the Hall with the money that comes in from 
the market. 

“The C<m kt: 1 understand you to say that you do all of this for 
Mr. Hutchins?” The witness absented. “He the witness has no 
special interest in it whatever and is nothing hut an agent.” 

Thereupon counsel for the plaintiff announced that his case in 
chief was closed. 

And next thereupon, the defendant Stilson Hutchins, by his coun¬ 
sel. moved the Court to instruct the jury to render a verdict for the 
defendant Stilson Hutchins, upon the evidence of the plaintiff, which 
motion was argued by counsel and considered by the Court, who 
stated that he thought, the case a proper one to be submitted to the 
jury as the evidence now stands. 

Thereupon, to maintain the issues on their part joined the de¬ 
fendants gave in evidence the testimony of William T. Pine, who 
testified as follows: 

44 That lie is a photographer, and that he took some photo¬ 
graphs or views of the balcony of Convention TIall. 

The witness thereupon identifies certain photographs showing the 
rows of seats next to the aides in the balcony, which said photographs 
were thereupon introduced in evidence. 

% 

And next, to further maintain the issues on their part joined the 
defendants gave in evidence the testimony of George P. Boiirer, 
who testified as follows: 

I am the superintendent of Northern Liberty Market, and Man¬ 
ager of Convention TIall, and have had the market for about 24 
years, and since the TIall was put in, with the exception of a short 
time for about two years after it was first built. The TTall was built 
in 1890. T received my directions and instructions from Mr. Dante, 
who employs me. The balcony was put in by McGill as architect 
and by Parsons as contractor; and afterwards there were elevated 
seats put in. built by McCullough, who was afterwards stage manager 
for Belasco. for a number of years. There has been no change in 
the arrangement of the balcony since it was originally put in, the 
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seats and the various tiers of seat - remaining the same. There has 
l>een no change. We call the balcony the gallery. It is located at 
one end of the hall, and we get to it by two flights of stairs, one on 
the east and one on the west. The seats in the balcony are really 
arranged in four sections. You come up the stairs and go 
45 up the aisle on the east side and turn off to the left and go 
into one section. You turn to the right and there is one 
section of chairs, and then there is an aisle going up (indicating), 
and then there is another section of chairs. Then on the west 
entrance there is an aisle here and then further up there is another 
section of seats. So there are four tiers of seats running from the 
front of the balcony back. In between the two entrances into the 
balcony there are from 18 to 24 seats. If you go into the east aisle 
and go into the third row, there are 9 to 12 chairs, and then an aisle 
that runs right straight up to the wall; then 0 or 12 more chairs, 
and then comes an aisle that comes up from the hall. The aisle 
running up the center to the wall is about five feet wide. After 
crossing that, you go through another row of seats of 9.or 12 in 
number, and then you go down into an aisle. There are three 
aisles. The center one is not depressed. On the right of the aisle 
as you go into the balcony, there are four rows of seats. There has 
been no material change in the arrangement of the balcony since 
its construction, except that we carried out the material during the 
Masonic fair and used the balcony as a level floor, and then we put 
it hack again and rearranged the chairs. The steps were the same 
way. These steps to the rows of seats were in good repair. The 
aislewavs on the east and west into the balconv were not concealed 

%j 

in any way, hut were open. Anybody could see them. The fire 
regulations compelled us to keep them open. The step at 
40 the fourth row of seats is about 18 inches high. I understand 
it was left without railings so that the people could step up 
and out into the aisle, and to prevent panic or anything of that 
kind, if there was a fire—so that they could get out. It was left 
open for that reason. No one ever called attention to or spoke about 
the absence of a railing along these seats. \V e never had any prior 
accidents in this gallery. The seats were always arranged in the 
same way. The seats are connected together in sections of three so 
that you could move three chairs instead of one. Thev are made 
and fastened together. 

I was present during the Pure Food Show of 1909, I think everv 
mght. 1 went there to see the show and to see that they got heat 
and light according to their contract. I had no control over the 
show at all, or anything to do with the arrangement of the interior 
On the night of the accident the hall was brilliantly Indited. I 
have no doubt that the lights were the same on the night of the ac¬ 
cident as on the other nights of the show. During this Pure Food 
Show there u ere 14 iron girders running across the hall and th*v 
had from 16 to 48 lights on them. They are sixteen Sndl^weT 
and some of them eight candle-power. In the hall proper there 

Zl lilh'.s 'nf ToOO ' " f i, leSe Klrder V nd then we have six flaming 
are lights of 3,000 candle-power each. Right down the center of 


24 WM. J. DANTE, ETC., VS. INDIA BAGBY. 

the hall the gallery was lighted by two of these arches that had on 
them from 16 to 24 lights. They were lit. One of the two 

47 arches over the balcony comes just over the front of the bal¬ 
cony, and the other one is about half-way between that and 

the back—back wall, about 15 feet back. The arc light was just im¬ 
mediately in front of the center balcony, probably not quite as far 
as from here to that wall. During the show the pure food people, 
1 think, put somewhere between four and five hundred additional 
incandescent lights in. 

The witness then located the 24 cluster lights on the photograph. 
They were located right opposite these aisles in the gallery. Witness 
refers to diagram and states that arc lamp is about six or eight feet 
above your head. These cluster lights came almost directly opposite 
the aisleways that go up into the gallery. There were 12 clusters 
on each side of the hall; 1 think each cluster had twelve lights. 
There were a good many other lights at the stands which were 
decorated with small lights. The gallery was lighted ordinarily so 
that anyone could read a newspaper up there, and during the Pure 
Food Show it was very much more brilliantly lighted on account 
of these extra lights. There was no difficulty in seeing the chairs 
and the aisles. You could read up there. These two aisleways in 
the balcony leading to the stairs were from four and a half to five 
feet wide. Their width is governed by the regulations of the Fire 
Department, and the Building Inspector’s Office. There were four 
or five hundred 'more lights during this show. They were put in 
there bv those people. I was in the balcony during the show. 

48 The building was inspected by the District authorities very 
often. During the food show from November. 8 to Novem- 

ber 20, the hall was in charge of Mr.-and Mr. Patrick, 

who were officers, of the Pure Food Show. They held it under the 

i , 

lease that has l>een testified to. The hall has had other large gather¬ 
ings prior to the Pure Food Show such as the Moody meetings, 
when we had as large a crowd as we have ever had there. We had 
the Masonic Fair and the Gypsy Smith meetings and the athletic 
meetings of Georgetown and George Washington Universities, and 
the Young Men’s Christian Association meetings. During those 
times people were in the galleries. The galleries were very much 
crowded during the Moody meetings. They were taking possession 
of the aisles and everything, and we had to close the doors. During 
those meetings, tliere were no extra lights in the hall other than 
those ordinarily there. Knew nothing about the accident until two 
weeks afterward. Convention Hall has yearly license to give enter¬ 
tainments and exhibitions, and we pay one hundred dollars to the 
District for it. 

On Cross-examination, the witness further testified as follows: 

; The top lights shown in the picture were not obscured by the 
drapery. The drapery is down in the hall, and the edge of the 

drapery is about 12 inches and sometimes 18 inches-. The lights 

are above the drapery. The draperies extend nearlv to the floor. 
They run from 14 up to 25 or 30 feet above the floor.’ They do not 
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obscure the light in the gallery. The drapery has nothing 

49 to do with the gallery, as it is in front of the gallery. The 
two arc lights that light the gallery do not come in contact 

with that drapery. The gallery is about 10 or 1*2 feet above the 
floor. The seats are not nailed to the floor, but they can be picked 
up if anybody is strong enough. The chairs are about four inches 
from the edge of the platform next to the two aisles. No one could 
walk around that narrow space unless they caught hold the chairs. 
The aisles going to the stairways in the balcony are level. The first 
step in the tier of seats next to the aisle, 1 think, is about seven and 
a half inches high, and the next one is five and a half inches, and 
the next one is six inches, and the balance six inches all the way up. 
When you come into the east entrance and go into the balcony, the 
width of the first aisle you come to, which runs north mid south, is 
four and a half feet. The width of the aisle next to that on the 
west is about five feet. The next aisle would be the one that you 
go down the west steps or the entrance into the gallery. There are 
five aisles all together. Three of them go up on the platforms to 
the chairs. The floor on which the fourth row of seats rests is about 
eighteen inches above the aisle. The first row of chairs in the bal¬ 
cony is on a level with the aisle. The ordinary rise in an ordinary 
stairway averages about nine inches, but it depends upon where they 
are. They run from six to nine inches. Convention Hall from east 
to west is 121 feet wide and 325 feet in length, from north to south. 

I think it is the largest hall in the United States south of 

50 New York. The distance between the fourth step to the 
ground is a good step—it is a pretty good step when you get 

onto a street c#r, too. 

On redirect examination, the witness further testified as follows: 

The draperies were not thick or dense, but were cheese cloth and 
open. There was a space at each of these loops or arches. The loops 
draped from one side up to the girders on the other side, and did not 
reach to the girders. 

And next to further maintain the issues on their part joined, the 
defendant gave in evidence the testimony of George L. Anderson, 
who testified as follows: 

1 am employed in the Geological Survey. Was employed at the 
Pure Food Show in 1909 as ticket taker, and was there every night 
from six o’clock. Have been employed at the Hall off and on for 
ten or twelve years. Have been in the balcony, and was up there 
during the time of this Pure Food Show. During the show, it was 
light enough to read a program or newspaper up in the balcony. 
The balcony w ? a* lighted by lights running across on beams from 
east to west, and if I am not mistaken, by cluster lights in the center. 
What 1 mean, is chandelier lights. The first set of lights was directly 
in the front of the balcony and the second tier of lights would be 
about half-way, or 15 feet /rom the front of the balcony. Arc lights 
wore located down through the center of the aisle. The first light 
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was above the balcony in front of it. Incandescent lamps 
51 were on the arches above the balcony. Extra lights were in 
the hall during the Pure Food Show of 1909. All booths 
had extra lights. Extra lights were suspended from the arches on 
the sides. The balcony was light enough to see to read. There was 
no difficulty to see the seats or aisles. Was on dutv the night of the 
accident, but no report was made. During this Pure Food Show 
there were more lights than ordinarily in the hall. When they have 
ordinary entertainments or athletic meets, etc., they do not put in 
extra lights. Rememl>ers the four rows of seats in the balcony. Has 
been in them. It is not difficult to get to them. Knows the plaintiff 
and that she worked during the whole of the Pure Food Show in 
1911. Didn't notice any sign of injury at that time. She had to be 
on her feet during this show. There was no difficulty in seeing 
in the balcony when these extra lights were not in, but it was bright 
enough to read by. 


On cross-examination, the witness 


further testified as follows: 


I went over the whole place during the Food Show of 1909. It 
was my duty to see that everything was all right before 1 would open 
the doors, and to see that the people who didn’t belong were out. 
The plaintiff worked at the show during 1911 for two weeks, which 
was the time it lasted. 


And next, to further maintain the issues on their part joined, the 
defendant gave in evidence the testimony of Phillip \Y. Nichol¬ 
son, who testified as follows: 

5*2 1 hold the position of Fire Marshal for the District of Co¬ 

lumbia, and have been connected with the Fire Department 
*29 years. Have been Fire Marshal since September, 1905. As Fire 
Marshal it is my duty to investigate fires. I am at the head of what 
you might term the bureau of fire prevention and fire protection. I 
am familiar with Convention Ilall, and have been in the gallery. My 
business calls me to all places of public assembly. I was notified that 
the Pure Food Show was to lie given in 1909, and went into the hall. 
Before each one of these shows was given, I was notified by Mr. 
Bolirer, the superintendent, and 1 would go up there to see just 
what the decorations were, and to fire test them—1 would test them 
to see if they would burn. When asked as to whether he made any 
examination with reference to obstructions, testified that is a portion 
of my business. I had no supervision over the lights. The hall had 
to be sufficiently lighted for free access and plenty of room. During 
this show in 1909 I had occasion to go up into the balcony. I would 
go up there and take a look around. The balcony was brilliantlv 
lighted during the show of 1909, I should say. Ovch* each iron arch 
there was a row of incandescent lights from the east to the west 
wall, all the way through on each arch. Down through the center 
of the hall there were these big arc lamps, and again, on each side 
of these arches, about the center of each arch, there was another row 
of cluster lights put in there by the electric light contractor 
53 This was during the show of 1909. The two side lights, with 
reference to these two aisles in the balcony, were located about 
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midway in between the two arches. The cluster lights were addi¬ 
tional lights and are not ordinarily there. Recollects the four rows 
of seats in the balcony ujmn going up the east stairway and to the 
right. On the other side, or west side of the hall, in the balcony, 
they are the same wav. There was no difficulty in observing the aisle- 
wavs as vou went into the balcony. The seats in the rows can be 
easily seen. If they had not l>een, we would not have allowed anyone 
up there. We would have had to provide extra and sufficient lights. 
I never notified Mr. Rohrer to put a railing along these four rows of 
seats next to the aisle. T have been in that fourth row of seats and 
all over the balcony. There is no difficulty in getting on and off 
there. There is no change in the arrangement of the gallery from 
its ordinary arrangement when T inspected the hall from what it 
had been ever since f had been going there. The cluster and arc 
lights are above the balcony. 


On cross-examination, the witness further testified as follows: 

My principal business is to guard against fire and to see that the 
regulations are being carried out in places of public assembly, and 
that there is sufficient aisle space and no obstructions in the aisle. 
Was in the gallery at night, as that is the only time I would visit it. 

f have been there in the day time to test some of these decora- 
54 tions, but my inspection duties would be in the night time, 
when the crowd would l>e there. 


On redirect examination, the witness further testified that the 
incandescent lights on the arches were not obscured. 


And next, to further maintain the issues on their part joined, the 
defendants gave in evidence the testimony of William Haller, who 
testified as follows: 

I am an officer in the Metropolitan Police Department, and have 
been detailed to Convention Ilall a number of times. Was detailed 
there November 15, 1000, for the whole week. My duties took me 
outside and in and up and down steps, around the gallery, and any 
place, to look out for fire escapes and everything. During the Pure 
Food Show of 1909 the hall was brilliantly lighted—more so than 
ever. There was plenty of light during this fair, in the balcony. 
There was no difficulty to read there. 1 could see the aisles plainly. 
The lights over the balcony lighted it very plainly. Recollects the 
four rows of seats to the right and left of the aisle as you come into 
the balcony. Was up in those four rows every day. There was no 
difficulty in seeing the aisles or in getting on or off the steps: I have 
gotten on and off of them lots of times, and I am a big man. On 
other occasions than this show, did not have as many lights. 

And next, to further maintain the issues on their part joined, the 
defendants gave in evidence the testimony of John P. Far- 
55 rell, who testified as follows: 

I am a private in the Fire Department, and was detailed for duty 
at Convention Hall during the Pure Food Show of 1909. Was on 
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duty the night of Monday night, November 15, 1909. It was my 
duty to look out for fires and see that the aisles were kept clear, and 
to stop smoking. Was up in the balcony; it was very brilliantly 
lighted, in my estimation. There was no difficulty in seeing the 
seats or the aisles. Saw where the seats stopped and the aisles began. 
Recollects four rows of seats immediately to the right and left as you 
went into the balcony. Stepped up into that fourth row of seats. 
Had no difficulty in getting on and off. Saw people reading adver¬ 
tisements in the balcony during this fair. Have l>oen on duty at 
the hall on other occasions. In my estimation, it was brighter dur¬ 
ing the Food Show than at other times. 

On cross-examination, the witness further testified as follows: 

Saw people reading advertisements in the balcony during the fair, 
not any particular night, but it was pretty nearly every night. I 
have seen them reading programs there. I am not certain that it 
was this night exactly, but I am saying they were up there nearly 
every night reading advertisements of the different stalls and booths, 
and it is upon this occasion that 1 give my recollection that I saw 
people reading. 

And next, to further maintain the issues on their part 
50 joined, the defendants gave in evidence the testimony of 
William F. Seim, who testified as follows: 

1 am in the electrical business. Was employed in Convention Ilall 
during the Pure Food Show of 1909, as an electrician. During the 
show there were from 18 to *24 lamps on each one of the 14 arches; 
six large arc lights running directly in the center of the hall, 24 
clusters to the quarter in the hall, and between three and four hun¬ 
dred extra lights around the booths. The arc lights were 3,000 
candle-] >ower. In the balcony there were two arches directly over 
the balcony, one at the edge of the balcony and one about half way 
between the* wall and edge of the balcony, on each of which there 
were ten lights. The arc light was about 20 feet in front of the 
gallery, on the arch, and above the gallery. These lights were not 
obstructed The balcony was brilliantly lighted. The cluster lights 
were on each side of the hall. There were twelve light clusters with 
Tungsten lamps on them. The average light was 32 candle-jxnver 
and the one light directly below was 48 candle-power. Such a cluster 
light would make about 225 candle-power, and was very bright. 
These cluster lights were right in line with those two aisles in the 
balcony. The aisles in the balcony were well lighted, and there was 
no difficulty in seeing them, or the seats or the people sitting in them. 
The lights were the same during the fair: they were not obscured by 
the hunting. There were more lights during this show than 
57 at other pure food shows. Without the extra lights, the bal¬ 
cony is very well lighted. I have sat up there and read 
many a night. Never saw the balcony as brilliantly lighted as dur¬ 
ing the time of the Food Show of 1909. except once before, and that 
was the Masonic Fair. 
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On cross-examination, the witness further testified as follows: 

The roof of the main hall is about 39 feet from the fioor. There 
are only two girders with lights on them over the balcony, and each 
girder has 18 lights on it. These lights are 1(1 candle-power. The 
arc light in front of the balcony is about five or six feet from the 
gallery above the railing, and 20 feet off. 

And next, to further maintain the issues on their part joined, the 
defendants gave in evidence the testimony of Mrs. Bessie Mc¬ 
Cauley, who testified that she was employed in one of the booths 
during the Food Show in 1909. and went up into the gallery five 
times at night. The gallery was very brightly lighted. Had no 
difficulty in recognizing people there. Thinks one could read there 
verv easilv. Could see aisle without anv difficulty. Remembers the 
rows of chairs in balcony, referring to photographs. Sat in the front 
row of seats, and had no difficulty in reaching them. Saw no 
shadows in the aisles, or anything that would obscure her vision. 

And next, to further maintain the issues on their part joined, the 
defendants gave in evidence the testimony of Henry I. Meader, 
who testified as follows: 

58 Was at the Food Show in 1909, and had occasion to go into 

the balcony to attend a meeting of the trustees, at night. 
While attending this meeting in the balcony had no difficulty in 
seeing the seats or aisles. Had no difficulty in reaching the seats. 


And next, further to maintain the issues on their part joined, the 
defendants gave in evidence the testimony of Elmer E. Fisher, 
who testified as follows: 


1 am a member of the Retail Grocers Protective Association. Was 


present during the show of 1909. Had occasion to go into the gallery 
to attend trustees’ meeting during that time. There was good light 
in the balcony. Nothing interfered wth them in the way of bunt¬ 
ing or anything else. Had no difficulty in seeing my way around; 
could recognize faces at considerable distance. Upon being shown 
the photographs of the four rows of seats testified that he had sat in 
them and had no difficulty in reaching them. Have been in the 
gallery of Convention Hall at other times than during this food show, 
and it was not as well lighted during those occasions. I don’t think 


the hall has ever been lighted as well as at the time of that food show. 


At those other occasons had no difficulty in seeing my way about 
the gallery. 


On cross-examination, the witness further testified as follows: 


T had no difficulty in stepping down to the aisle from the fourth 
row of seats, referring to the photograph showing the seats 
59 in controversy. Could not say how far the step was, but 
there was not enough to notice; it was not noticeable. Could 
not say whether I was in the back row or not. Whichever row I 
was in, I could step down very easily. 
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And next, to further maintain the issues on their part joined, the 
defendants gave in evidence the testimony of Joseph II. Goodrich, 
who testified as follows: 

Was present during the Food Show of 1909 in Convention Hall. 
Had occasion to go in the balcony at night. I attended a trustees’ 
meeting in the balcony. The gallery was well lighted. Was in the 
gallery two or three times at night during this show; sometimes had 
ladies with me Had my family with me, my wife, four daughters, 
and sister, one night. The witness was shown a photograph of the 
four rows of seats, and testified that they occupied some of them. 
Had no difficulty whatever in reaching them. It was plenty light 
enough to read. There was nothing to obstruct the lights. 

And next, to further maintain the issues on their part joined, the 
defendants gave in evidence the testimony of F. A. Dotxje, who 
testified as follows: 

That he was present during the show in the hall in 1000 nearly 
every evening. Was in the balcony nearly every night. Used to 
take my wife and little hoy, three years old, there to rest. Upon 
being shown the photograph of the four rows of seats, the 
00 witness testified that they had occupied some of them. Had 
no difficulty in reaching them. There was no trouble to read 
a program sitting there. There was nothing to obscure the lights in 
the aisles. Don't know of ever seeing the gallery as well lighted as 
it was during this Food Show, as we spent an extra lot of money try¬ 
ing to illuminate the room. 

And next, to further maintain the issues on their part joined, the 
defendants gave in evidence the testimony of Perry P. Patrick, 
who testified as follows: 

I was manager of the Food Show in 1009. and was present at the 
hall during the nights of the show. Was in the balcony a number 
of times. Had no difficulty whatever in getting around the balcony. 
I made it my special business to see that everything was clear up 
there, and that there was plenty of light. It was brilliantly lighted 
all the time. In fact, our show shut down at 5:30 and opened again 
at 7 :30. and I went up in the balcony l>etween times and there was 
plenty of light in there at that time, and during intermission we 
only had one string of lights on the girders lighted, one in the front 
ami one in the hack. There was nothing to obstruct the lights, but 
it was plenty light enough to read in the balcony. Attended a 
trustees' meeting up in the balcony. We could never have held our 
meeting if it had not been well lighted. We made a specialty that 
particular year of illumination. We spent for our electric light cur¬ 
rent bill for the week three hundred and twenty-seven dollars 
61 and some cents. That was in addition to the lights furnished 
by the management of the hall. We had about five hundred 
extra lights exclusive of the extra clusters. There were from 16 to 
22 lights on each booth, and between 30 and 40 booths. There was 
nothing over the balcony to exclude the light. The Grocers Associa- 
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tion did not take out a permit. The i>ermit went with the hall. "We 
made no changes with respect to the benches, but used the hall in 
the condition we found it. 


Thereupon, counsel for both the plaintiff and the defendants an¬ 
nounced that all of the evidence that either of them desired to offer 
had been given, and the testimony was declared closed. 

The substance of all the evidence offered by either party to the 
said cause is hereinbefore set forth. 

And next thereupon, the counsel for the defendants prayed the 
Court to instruct the jury as follows: 

The jury are instructed to return a verdict for the defendants. 

Hut the Court refused to give the said instructions and refused to 
read the same to the jury, to which action of the Court, the defend¬ 
ants, by their counsel, then and there excepted, and the trial justice 
entered the said exception upon his minutes. 

And next, the defendants prayed the Court to instruct the jury as 
a separate and independent instruction, entirely dissociated 
02 with any instruction or instructions heretofore or hereafter 
prayed by the defendants, as follows: 

The jury are instructed as a matter of law that as the legal title 
to Convention Hall at the time of the plaintiff’s accident was not in 
the defendant, Stilson Hutchins, and never has been, their verdict 
should he for the defendant, Stilson Hutchins. 

Hut the Court refused to give the said instructions and refused to 
read the same to the Jury, to which action of the Court, the de¬ 
fendants, by their counsel, then and there excepted, and the trial 
justice entered the said exception upon his minutes. 

And next, the defendant prayed the Court to instruct the jury as 
a separate and independent instruction, entirely dissociated with any 
instruction or instructions heretofore or hereafter prayed by the de¬ 
fendants. as follows: 


The jury are instructed as a matter of law that in view of the un- 
contradicted evidence that George P. Hohrer as Manager for William 
J. Dante had leased Convention Hall during the period covered by 
the accident in suit to the Detail Grocers’ Protective Association, dur¬ 


ing which time they had absolute possession and control of said 
Hall, their verdict should 1 >e for the defendant. Stilson Hutchins. 

Hut the Court refused to give the said instructions and refused to 
read the same to the jury, to which action of the Court the defend¬ 
ants, through their counsel, then and there excepted, and the trial 
justice entered the said exception upon his minutes. 

63 And next, the defendants prayed the Court to instruct the 

jury as a separate and independent instruction, entirely dis¬ 
sociated with any instruction or instructions heretofore or hereafter 
prayed by the defendants, as follows: 

If the jury believe from a fair preponderance of the evidence 
that the step and platform in question was const meted-with reason¬ 
able care, having regard for the purposes for which they were in¬ 
tended, and at the time of the accident, the balcony was reasonably 
well lighted, so that a person might see the aisle into which the 
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plaintiff fell, then they are instructed in the light of all the evidence 
in the ease that the plaintiff is not entitled to recover. 

But the Court refused to give the said instructions and refused to 
read the same to the jury, to which action of the Court, the defend¬ 
ants, through their counsel, then and there excepted, and the trial 
justice entered the said exception upon his minutes. 

And next, the defendants prayed the Court to instruct the jury 
as a separate and independent instruction, entirely dissociated with 
anv instruction or instructions heretofore or hereafter praved bv the 
defendants, as follows: 

If the jury l»elieve from a fair preponderance of the evidence that 
it was not an act of negligence on the part of the defendants in per¬ 
mitting said gallery and the platform and the aisles thereof to re¬ 
main in the condition that they were before the accident in question, 
the plaintiff is not entitled to recover. 

64 But the Court refused to give the said instructions and 
refused to read the same to the jury, to which action of the 

Court the defendants, through their counsel, then and there ex¬ 
cepted, and the trial justice entered the said exception upon his 
minutes. 

And next, the defendant, prayed the Court to instruct the Jury 
. as a separate and independent instruction, entirely dissociated with 
any instruction or instructions heretofore or hereafter prayed by 
the defendants, as follows: 

Tf the jury l>elieve from the evidence that the defendants and the 
plaintiff. India Bagbv, were l>oth guilty of negligence; the defend¬ 
ants in allowing the said gallery to remain in the condition it was 
from the time of erection, and the plaintiff, Tndia Bagbv, in attempt¬ 
ing to pass over the same without exercising such care as a reasonably 
prudent person would do under similar circumstances, then the 
plaintiff is not entitled to recover from the defendants, provided 
such want of care on her part occasioned or directly contributed to 
the accident. 

But the Court refused to give the said instructions and refused to 
read the same to the jury, to which action of the Court, the defend¬ 
ants. through their counsel, then and there excepted, and the trial 
justice entered the said exception upon his minutes. 

And next, the defendants prayed the Court to instruct the jury 
as a separate and independent instruction, entirely dissociated 

65 with anv instruction or instructions heretofore or hereafter 

* 

prayed by the defendants, as follows: 

Tf the plaintiff. Tndia Bagbv, by the exercise of such ordinary 
care as a reasonably prudent j>erson would do under similar circum¬ 
stances. could have avoided falling from the platform or the steps 
upon which she walked into the aisle, and failed to exercise such 
care, then the plaintiff is not entitled to recover. 

But the Court refused to give the said instructions and refused to 
read the same to the jury, to which action of the Court, the defend¬ 
ants, through their counsel, then and there excepted, and the trial 
justice entered the said exception upon his minutes. 

And next, the defendants prayed the Court to instruct the jury 
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as a separate and independent instruction, entirely dissociated with 
any instruction or instructions heretofore or hereafter prayed by 
the defendants, as follows: 

If the jury believe from a fair preponderance of the evidence that 
the plaintiff at the time of entering said gallery saw, or could have 
seen, by the exercise of ordinary care and prudence, that the plat¬ 
form upon which she went after leaving the aisle was higher than 
the aisle into which she alleges she subsequently fell, it was incum¬ 
bent upon her to use such additional precaution as a person of ordi¬ 
nary prudence would use in view of the circumstances; and if she 
did not do so, the plaintiff is not entitled to recover, provided such 
w r ant of care on her part occasioned or directly contributed to the 
accident. 

66 But the Court refused to give the said instructions and 
refused to read the same to the jury, to which action of the 

Court, the defendants, through their counsel, then and there ex¬ 
cepted, and the trial justice entered the said exception upon his 
minutes. 

And next, the defendants prayed the Court to instruct the jury as 
a separate and independent instruction, entirely dissociated with any 
instruction or instructions heretofore or hereafter prayed by'the de¬ 
fendants, as follows: 

The jury are instructed as a matter of law that the mere fact that 
the platform from which the plaintiff fell was 18 inches above the 
aisle, did not in itself constitute a negligence, if they further find 
from a fair preponderance of the evidence that it was constructed 
with reasonable care, having regard for the purposes for which in¬ 
tended, was in good repair and that a reasonably prudent person 
would not apprehend a danger existed from its method of construc¬ 
tion considering the use for which it was intended. 

But the Court refused to give the said instructions and refused to 
read the same to the jury, to which action of the Court, the defend¬ 
ants, through their counsel, then and there excepted, and the trial 
justice entered the said exception upon his minutes. 

And next the defendants prayed the Court to instruct the jury as 
a separate and independent instruction, entirely dissociated 

67 with any instruction or instructions heretofore or hereafter 
prayed bv the defendants, as follows: 

The jury are instructed as a matter of law that the defendants are 
not absolute insurers of the safety of the balcony and its appurte¬ 
nances, including the step or platform on which the accident is al¬ 
leged to have occurred. 

And the counsel upon both sides conceding the correctness of the 
said prayer, the Court accordingly gave the same to the jury. 

And next, the defendants prayed the Court to instruct the jury as 
a separate or inde|>endent instruction, entirely dissociated with any 
instruction or instructions heretofore or hereafter prayed by the de¬ 
fendants as follows: 

If the jury believe from the evidence that the defendants were 
guilty of negligence in allowing the floor or platform of said gallery, 
the aisles and the steps thereof, to remain in the condition that they 

5—2449a 
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were at the time of the accident, yet, notwithstanding such belief, if 
they further l>elieve that the plaintiff, India Bagby, in attempting 
to pass through one of the aisles, did not exercise ordinary and rea¬ 
sonable care, or such care as a reasonably prudent person under 
similar circumstances would have exercised, then the plaintiff is not 
entitled to recover, provided such want of care on her part occasioned 
or directly contributed to the accident. 

The Court thereupon granted the said prayer and accordingly gave 
the same to the jurv. 

And next the defendants prayed the Court to instruct the 
OS jury as a separate and inde|>endent instruction, entirely dis¬ 
sociated with any instruction or instructions heretofore or 
hereafter prayed by the defendants as follows: 

If, in the case of the accident to the plaintiff, India Bagby, she 
was guilty of negligence directly contributing to the injury' she sus¬ 
tained, then the plaintiff is not entitled to recover from the defend¬ 
ants. 

Whereupon, the Court granted the said prayer and accordingly 
gave the same to the jury. 

And next thereupon, the Court instructed the jury as follows: 

Gentlemen of the jury, this case is brought upon the theory' that 
l>oth of these defendants were under a certain duty to the plaintiff; 
that they failed to perform that duty and by reason thereof, without 
any fault on her part she received this injury. 

One of these defendants was the owner of this building, and let 
it out for hire for such uses as it was being put to on the occasion 
in question; the other defendant is an association that rented it and 
invited the public to come in. Those facts put both the defendants 
under certain obligations and a duty to all persons who were invited 
to come into the hall. No question is made that the plaintiff was 
invited to come into the hall. It appeal’s that she paid her admission 
and was properly there, and was properly in the gallery. She went 
in, it seems to rest and to he where she could iook over the 
(jb hall as others were doing, and as they were expected to do; 

so that these defendants were hound to exercise reasonable 
care and prudence to have the premises safe for the use of the plain¬ 
tiff and other people who were invited to come in. 

The plaintiff claims that the gallery was unsafe in this respect, 
and I am reading to you now what the declaration gives in pointing 
out the very respect in which the plaintiff claims there was fault 
here: 

“* * * they and each of them, maintained said rows or tiers 

of seats one behind the other, each row being higher than the row 
immediately in front thereof, so that, to wit: the third row of said 
seats was a great distance above the level of said aisles, to-wit; two 
feet, and wholly without guard or railing at the ends thereof and 
along said aisles, or either of them, and wholly without any other 
protection or anything to give notice to any person of the existence 
of such aisles or either of them, or to prevent such persons including 
tlie plaintiff, from falling from the elevation so maintained as afore¬ 
said by said defendants into the aisle beneath.” 
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There is where the plaintiff puts her finger on the defect as she 
claims it, namely, that this place at which she was seated in the 
gallery was of such height above the aisles and was left so unpro¬ 
tected that when one went along between the rows of seats 

70 one was apt to l>e deceived about there being any aisle there, 
and step off and sustain such an injury as she did. 

Now r you have the circumstances described to you here by the wit¬ 
nesses, and you have had it in the photographs. Yon are to ask 
yourselves whether that was a dangerous situation to maintain there. 
Do you think that reasonable and prudent people, charged with the 
duty of seeing that the premises were reasonably safe for people in¬ 
vited to come in would have maintained the situation? Do you 

• 

think that such people were negligent in maintaining that situation 
there? Ought it to have been arranged in some other way? That is 
the first question, because if you find that that was a reasonable 
situation just as it was. then the plaintiff cannot recover. Rut if you 
think that it was not such a situation as a reasonably prudent person 
ought to have maintained there, or would have maintained there, 
why then defendants have failed to perform their duty towards the 
plaintiff, and. if the accident happened because of that failure on 
their part, then she is entitled to recover, unless she w T as -careless 
herself. Now did this accident happen bv reason of the fact that 
there was this height above the aisle and that it w r as unprotected and 
unguarded; was that the explanation of the accident happening? 
If it w\as, you will then turn to the plaintiff’s conduct. Do you say 
that she was careless or was she exercising reasonable care and pru¬ 
dence for her own safety, because she was bound to do that, of 

71 course; and the defendants had a right to assume that she 
would use reasonable care and prudence to look out for her¬ 
self. If she failed to exercise that care and prudence, and the acci¬ 
dent happened, in part at least, because of her failure in that respect, 
then she cannot recover. 

Now t she says she was going along between these aisles to go down 
to the front row of seats. You heard her statement about how T it 
happened and what she was doing; that she didn’t notice this aisle 
and stepped into it. It seems that the middle aisle was not depressed 
but those two side aisles were depressed. You have the whole descrip¬ 
tion of the place before you. Do you say that she was careless; that 
she failed to exercise the care and prudence of a reasonable person 
in the circumstances in falling into the aisle; or do you fail to find 
that? Do you think that she was reasonably careful in the circum¬ 
stances? 

If the defendants were careless in the respects claimed in the 
declaration and the accident was due to that, and she, on her part, 
was not careless but was exercising due care, then she may recover; 
but she cannot recover unless you find that the defendants failed in 
their duty towards her, and she cannot recover if you find that she 
was careless on her own part and that carelessness contributed to her 
injury. 

If you find that she should recover in this case, under those rules, 
then you are to fix the amount of her damages; you are to allow 7 her 
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a sum that will make her whole for the expense she has been 
72 put to, for the time she has lost, for the suffering she has 
endured, and such suffering, if any, you find she will have to 
endure in the future; and for any incapacity that she was suffered 
from during the past by reason of this accident and any incapacity 
which you find from the evidence she will suffer in the future. She 
cannot bring another action; she must recover now once for all, and 
you must make the best estimate you can from the evidence as to 
what her future will be and allow her such a sum as will make her 


whole of the injury. 

The foregoing proceedings were had and the exceptions were sep¬ 
arately taken and reserved, and each of them was separately noted 
by the presiding justice upon his minutes before the jury retired to 
consider their verdict. 

Thereupon, the jury retired to consider of their verdict and after¬ 
wards returned into the Court and rendered a verdict in favor of the 
plaintiff against the defendant, Stilson Hutchins, for the sum of 
$5,000. and the said jury returned no verdict in regard to the de¬ 
fendant, The Retail Grocers Protective Association, whereupon 
counsel for the plaintiff asked leave of the Court to enter a non-suit 
as to tlje defendant. The Retail Grocers Protective Association, to 
which motion counsel for the defendant, Stilson Hutchins, objected, 
but the Court overruled the said objection and permitted the said 
non-suit to be entered, to which ruling of the Court, counsel for the 
defendant, Stilson Hutchins, then and there excepted, which said 
exception was duly noted by the presiding justice upon his 
73 minutes. Thereafter, and on the 10" day of April, 1012, 
counsel for the defendant, Stilson Hutchins, filed a motion 


for a new trial upon the following grounds: 

1. That the verdict is not responsive to the issues. 

2. That it differs in a material respect from the pleadings and the 
issue found thereon. 


o 


That the verdict does not find a 


material issue joined in the 


cause. 

4. In permitting the plaintiff to take a non-suit as to the defend¬ 
ant. The Retail Grocers Protective Association, after the cause had 
been submitted to the jury. 

Thereafter, to-wit, on the 23rd day of April, 1012, counsel for the 
plaintiff filed a suggestion to the effect that the defendant Stilson 
Hutchins had departed this life on the 21st day of April, 1012. 

Thereafter, on the 3rd day of May, 1012, tiie said motions came 
on to l)e heard, and after argument, were severally overruled, to 
which action of the Court in overruling said motion in arrest of 
judgment, counsel for the defendant, Stilson Hutchins, then and 
there excepted, which said exception was duly noted by the justice 
presiding upon his minutes. 

Thereupon, counsel for the plaintiff, to-wit, on the 3rd day of 
May, 1012, moved the Court to enter judgment upon the said verdict 
against the said defendant, Stilson Hutchins, as of the date of the 
rendition of the said verdict, to-wit, April 16, 1912, to which 
74 entry nunc pro tunc of the said judgment, counsel for the 
defendant, Stilson Hutchins, then and there objected, but 
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said objection was overruled, to which action of the Court, counsel 
for the defendant excepted and said exception was duly noted by 
the justice presiding upon his minutes, and thereupon a verdict was 
entered in favor of the plaintiff and against the said defendant, 
Stilson Hutchins, as of the date of April 16, 191*2, for $5000, and 
costs. 

And counsel for the defendant, Stilson Hutchins, now prays the 
Court to sign this, his hill of exceptions, to have the same force and 
effect to each of the said exceptions as though the same was set forth 
in a separate hill of exceptions, which is granted and accordingly 
the Court signs this, the defendant’-, Stilson Hutchins’, bill of excep¬ 
tions to have the force and effect aforesaid, now for then, this 25th 
day of June, 1912. 

WENDELL P. STAFFORD, Justice. 

Assignment of Errors. 

Filed June 28, 1912. 

******* 

The Court below erred,— 

I. Tn not instructing the jury upon the whole evidence, that its 

verdict should lie for the defendant, Stilson Hutchins. 

75 2. In not instructing the jury upon the whole evidence 
the plaintiff was not entitled to recover. 

3. In admitting parole evidence as to the condition under which 
the property here involved was held by William J. Dante. 

4. In admitting parole evidence as to the ownership of Conven¬ 
tion Hall. 

5. In entering judgment subsequent to the death of the defendant 
Stilson Hutchins, inasmuch as the said causfc had abated. 

6. In entering judgment nunc pro tunc and as of the date of the 
verdict. 

7. In refusing to instruct the jury that inasmuch as the hall in¬ 
volved, at the time of the accident, was held under a lease, that there 
was no liability on the part of the defendant Stilson Hutchins. 

8. In entering judgment against the defendant, Stilson Hutchins. 

9. In entering judgment subsequent to the death of the defend¬ 
ant Stilson Hutchins and prior to the appointment of a collector or 
other person having authorirty to represent his estate. 

10. In overruling the motion in arrest of judgment. 

II. In permitting the plaintiff to take a non-suit as to the defend¬ 
ant The Retail Grocers Protective Association, subsequent, to the 

verdict. 

76 ' 12. In receiving said verdict and rendering judgment 
thereon, inasmuch as the said verdict was not responsive to 

the issues submitted to the said jury. 

13. In refusing to grant the 1st, 2nd, 3rd, 5th, 6th, 8th, 10th, 
11th. and 12th prayers offered by the defendant. 

14. In overruling the motion to vacate the judgment filed by 
William J. Dante, as Collector. 

15. And for errors of law appearing in the Bill of Exceptions. 

BRANDENBURG & BRANDENBURG, 

A tt y ys for Defendant Wm. J. Dante, Collector . 
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Designation of Record. 

Filed June 28, 1912. 

******* 

To tlu* (Jerk of the Supreme Court of the District of Columbia: 

An appeal having been taken in the above entitled cause to the 
Court of Appeals from the judgment entered herein on the 3rd day 
of May, 1912, and also from the judgment of the Court overruling 
the motion to vacate and set aside the said judgment, the Clerk will 
please prepare the record for transmission to the Court ot Apjieals, 
which record is to consist of the following papers: 

77 1. The declaration. 

2. The plea of the defendant Stilson Hutchins. 

3. The joinder of issue. 

4. The verdict. 

5. The motion for new trial. ' 

0. The motion in arrest of judgment. 

7. Order continuing above motions. 

8. The suggestion of death of Stilson Hutchins. 

9. The judgment. 

10. The hill of exceptions. 

11. Appeal to Court of Appeals. 

12. Citation on appeal. 

13. Order authorizing deposit in lieu of bond on appeal, and 
deposit made. 

14. Motion, aflidavit, and exhibit, to substitute Win. J. Dante, 
Collector. 

15. Motion to vacate judgment. 

10. Judgment on said motions. 

17. Notice of appeal in open Court, and citation. 

18. Order extending time to submit bill of exceptions. 

19. Order extending time to Hie transcript of record. 

20. Assignment of error. 

21. This designation. 

BRANDENBURG & BRANDENBURG, 
Attorncgs for Defendant Ibm. J. Dante , Collector. 

78 Designation of Additional Record. 

Filed June 28. 1912. 

******* 

Comes now the plaintiff, by her attorneys, and insisting that no 
appeal has been properly taken herein and none is now properly 
before the Court of Appeals of the District of Columbia, and not 
waiving said objection but insisting thereon, and apj>earing specially 
for this purpose, designates the following portions of the record to 
be included in the transcript in addition to that designated by the 
attorneys for William J. Dante, Collector. 
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(1) That portion of the minutes of this Court showing the ver¬ 
dict and non-suit taken by plaintiff as to the defendant, the Retail 
Grocers Protective Association. 

(2) Suggestion bv plaintiff of death of the defendant Hutchins, 
filed April 23, 1912.' 

(3) Motion and affidavit of plaintiff filed May 20, 1912, to vacate 
the order of May 9, 1912, etc. 

(4) Motion of plaintiff filed May 24, 1912, to vacate the order of 
May 23, 1912. 

(5) Order of May 31, 1912. overruling said motions, and the 
exception taken thereto. 

(0) This designation. 

WHARTON E. LESTER, 

M. .T. COLBERT, 

Attorney *? for Plaintiff. 


m 

79 Supreme Court of the District of Columbia. 

United States of America, 

District of Colombia, ss: 


I, John R. Young, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 
to 78, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copies of which are 
made part of this transcript, in cause No. 52817 at law, wherein 
India Bagby is Plaintiff and William J. Dante. Collector, &c., et al. 
are Defendants, as the same remains upon the files and of record in 
said Court. 

In testimony whereof. I hereunto suhseril>e my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 7*th day of August, 1912. 


[Seal Supreme Court of the District of Columbia.] 

J. R. YOUNG, Clerk, 
Bv ALP. G. BUTTRMAN, 

Assistant 


Clerk. 
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80 Addition to Record per Stipulation of Counsel. 

Court of Appeals, District of Columbia, October Term, 1912. 

No. 2449. 

William .1 Dante, Collector of the Estate of Stilson Hutchins, 

Deceased, Ap]iellant, 
vs. 

India Bagby. 

Filed September 10, 1912. 

81 Stipulation. 

In the Court of Appeals of the District of Columbia. 

No. 2449. 

.... India Bagby 

. Ik r vs - 

- ^2^wii?st)N Hutchins and Tiie Retail Grocers Protective 

Association, a Body Corporate. 

Hie following parts of the record in tlie above-entitled cause hav¬ 
ing been inadvertently omitted from the transcript of record to the 
Court of Appeals designated by appellant, it is hereby stipulated and 
agiecd that the same silal 1 be attached to the transcript and made 
part thereof. 

Filed May 9, 1912. 

(1) “The Clerk of said Court will enter an appeal from the judg¬ 
ment rendered herein on May 8, 1912, as of April 16, 1912, and 
issue citation on said appeal to India Bagby. 

BRANDENBURG and BRANDENBURG, 
Attorneys for Defendant and in Rehalf of the 

Executors X anted in IIis Last Will.” 


(2) Order, filed May 9, 1912, by Justice Barnard. 

“Upon motion of Messrs. Brandenburg and Brandenburg, attor¬ 
neys for defendant Stilson Hutchins leave is hereby granted to de¬ 
posit with the Clerk of this Court the sum of one Hundred Dollars 
($100.00) for costs on appeal to the Court of Appeals of the District 
of Columbia noted bv said defendant herein, in lieu of an appeal 
bond.” .JRAXDEXBURG & BRANDENBURG, 

Attorneys for Appellant. 

82 WHARTON E. LESTER, 

M. J. COLBERT, 

Attorneys for India Raghy, Who Appear Specially 

for the Purposes of This Stipulation Only. 


[Endorsed:] No. 2449. William J. Dante, &c., Appellant, vs. 
India Bagby. Addition to record per stipulation of Counsel. Court 
of Appeals, District of Columbia. Filed Sep. 10, 1912. Henry W. 
Hodges, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2449. Wm. J. Dante, collector, &e., appellant, vs. India Bagby. 
Court of Appeals, District of Columbia. Filed Aug. 13, 1912. 
Henry W. Hodges, clerk. 









